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FINAL ORDER

1. This is an application filed U/s 125 of CrPC by Petitioner Smti Bina Pani Borah

against her husband Sri Bibek Borah, praying for maintenance allowance at

the rate of Rs 8,000/- per month.

2. The petitioner contends that she is the legally married wife of the Opposite

party (henceforth OP) and the marriage was solemnized on 11.03.2001 at the

parental house of the petitioner. After six months from the date of marriage

the  OP  along  with  his  family  used  to  torture  her,  the  OP  used  to  drink

regularly and tortured by bringing vile allegations against the petitioner. The

OP in the year  2002 misbehaved with the petitioner  infront  of  her family

members.  On  25.05.2004  a  son  was  born  out  of  wedlock  but  the  OP

continued to torture her to bring money from her father. In the year 2008 the

petitioner unable to bear the regular torture being meted out on her by the,

returned to her father’s house in Rangapara.  When the petitioner’s  father

went  to  the house of  the OP to settle  the matter,  the OP along with  his

mother misbehaved with her father, but finding no other way, the family of

the  petitioner  approached Rangapara  Jatibai  Yuba  Chatra  Parisad  and  the

matter was conciliated upon which the OP assured that he won’t physically

and mentally torture her anymore. But the OP started torturing and beating

up  once  again  after  a  few  months.  This  torture  continued  and  she  was

compelled to leave her matrimonial home in the month of October, 2011 and

currently she resides at the house of her father along with her son and both

are dependent on her father as she has no income of her own. Hence, this

case for maintenance. 

3. Notice was issued to the OP upon which he appeared and filed his written

statement,  wherein  he  admits  that  he  got  married  to  the  petitioner  on

11.03.2011 as per Hindu rites and rituals. He also admits that after marriage

they started living together as husband and wife. Further he admits that a

son was born to them out of wedlock on 26.06.2004. The OP has denied rest

of the allegations as brought on by the petitioner. 



POINT FOR DETERMINATION

4. On the basis of the aforesaid facts, the following are the issues for 

determination:

i. Whether the petitioner is the wife of the OP?

ii. Whether the petitioner refused to live with the OP without just ground?

iii. Whether the OP having sufficient means neglected to provide 

maintenance to the petitioner?

iv. Whether the petitioner is entitled to maintenance?

5. In course of trial, in support of her case, the aggrieved person has examined

three  witnesses  including  her  as  P.W  1  and  the  OP  has  examined  two

witnesses on behalf of his defence. 

DISCUSSIONS, DECISIONS AND REASONS THEREOF

Whether the aggrieved party(AP) is the wife of the opposite party?

6. The factum of marriage between the parties being not in dispute, the issue at

hand,  to  my mind,  does  not  require  any further  discussion.  The OP even

admitted the fact that son was born to them out of wedlock. So, being a

husband and a father, he has complete responsibility towards his wife and his

minor son. Hence issue (i) is decided in the affirmative in favour of the AP.

        Whether the AP refused to live with the opposite party without just 

ground?

7. The petitioner as PW-1 has deposed in her evidence that after the first six

months of her marriage the OP and his family members started physically

and  mentally  torturing  her,  the  OP  used  to  accused  her  of  having  illicit

relationship before her marriage to the OP. The OP demanded her to bring

money from her father’s house but when she refused, he slapped her. In the

year 2002, while she went to attend the wedding of her elder brother with the

OP but he misbehaved with her infront of her family members and left her



there. A few months later the OP came to take her back and assured that he

won’t torture her anymore and then took her back. On 25.05.2005 she gave

birth to a son and soon after, the OP started drinking regularly and tortured

her  mentally  as  well  as  physically  forcing  her  to  bring  money  from  her

father’s house. The OP also did not pay for her and her son’s expenses and

the same was borne by her parent’s whenever they came to visit her. In the

year 2008, the OP at the instigation  by his mother, slapped and kicked the

petitioner due to which she left her matrimonial house and came back to her

parental house. When her father went to the house of OP to reconcile, the OP

misbehaved with him and finding no other alternative they approached the

Rangapara Jatibadi Yuba Chatra Parisad Organisation where a meeting was

held  at  Jamuguri  Paridarshan  Bunglow and conciliation  took  place  due  to

which she went back to her matrimonial house upon assurance by the OP

that he will take utmost care of her and her son. But after a few months the

torture started again in demand for money. In the month of October, 2011

during durga puja the petitioner asked for some money to buy clothes but the

OP behaved very rudely and assaulted her and finally she was compelled to

leave  her  matrimonial  home in  the  month  of  October  2011.  In  her  cross

examination, she reveals that she has been living separately since 2011 and

the OP tried to take her back once, but she refused to go as she used to faced

torture there. She revealed in her cross examination that in the 2002 while

she was living with at her mother’s house, the OP send her a legal notice

asking her to come back but she did not return. Suggestion was made to the

effect that she left the house of OP along with her son in 2008 on her own

accord,  but  the  same  was  vehemently  denied  by  the  petitioner,  further

suggestion was made that she was not tortured by the OP but it was denied

by  the  petitioner,  it  is  pertinent  to  note  that  mere  suggestion  without

adducing evidence in support of it does not hold weight before a Court of law.

From an analysis of the above the evidence of PW-1 it can be seen that the

even though there were instances where the petitioner was asked to come to

her matrimonial house by the OP and she refused to do but OP has not been

able that it was without any reason, nowhere in the cross examination has

the defense been able to elicit that the petitioner left her matrimonial home

for no sufficient cause.



8. PW-2  is  the  sister  in  law  of  the  petitioner  and  she  has  corroborated  the

testimony of  PW-1,  wherein  she states that  she came to  know about  the

instances  of  mental  and  physical  torture  from  the  petitioner  herself,  as

revealed by her in her cross-examination. She further deposed in her cross

examination that even though most of the incidents were narrated to her by

the petitioner but in one instance she was present, wherein there was a fight

between the petitioner and the OP at her matrimonial house, as a result of

which the OP left the petitioner and went back to his house, now upon a

further  analysis  of  her  testimony  it  becomes  clear  that  her  testimony

regarding torture inflicted upon the petitioner  could not be shaken in  her

cross-examination by the defense. 

9. PW-3 is the childhood friend of the petitioner and she has also corroborated

the  testimony  of  the  petitioner/PW-1  regarding  the  physical  and  mental

torture meted out on her by the OP but it is also pertinent to note that her

testimony was given in affidavit and has basically reiterated whatever has

been stated by the other two PWs and hence its reliability will depend upon

whether it could withstand the cross-examination. Upon going through her

cross-examination it is seen that she was aware about the incidents of torture

from the petitioner as well as from people of Mahila Samiti, further she states

that people from OP’s home came to take her back but she refused to go with

them back to her matrimonial home. Now, refusal by the petitioner to go to

the house of the OP does not prove the no torture was inflicted upon her,

infact the reason she might refuse maybe due to the fact that she was not

willing to face the torture again at her matrimonial house. 

10.Wading through the evidence of the PWs it is evincible that they have broadly

corroborated  each  other  on  the  aspect  pertaining  to  the  cruel  treatment

allegedly perpetrated by the OP on the petitioner.  All  the PWs were cross

examined on this aspect in the course of which certain suggestions were put

to each which were denied by the PWs. However, in their cross examination

nothing could be elicited so as to dislodge the veracity of their claim of the

petitioner that she was tortured by the OP in her matrimonial house. OP in



support of his contention has adduced evidences of himself as DW-1 and DW-

2.

11.DW-1 in his testimony has stated that neither he nor his family members

have ever demanded any sort of dowry from the petitioner, he has denied

ever inflicting torture upon the petitioner due to her inability in meeting his

dowry demand. He states that on 25.02.2002 he along with the petitioner

went to her parental house to attend a marriage ceremony but the petitioner

refused to go back with him and insisted on staying at her parental house for

some days, but after a few days he along with his parents went to bring her

back but she was unwilling to come unless they could live in a rented house

at Rangapara separately to which he disagreed. He further tried to bring her

back along with some elderly persons of the village but the petitioner refused

to come back. He states that he served notice on the petitioner on 30.07.202

but she did not come back, instead she filed a case in Court to bring back her

stridhan articles. On 01.01.2003 the petitioner returned to her matrimonial

home  as  she  was  tortured  at  her  parental  home,  but  she  again  left  on

27.12.2008. They were later reunited with the aid of Axom Jatiyabadi Yuva

Chatra  Parisad.  The  OP  further  deposed  that  the  petitioner  left  her

matrimonial home in the month of October, 2011 and he sent an advocate’s

notice on 09.10.2012 but in vain. In his cross examination, suggestion was

made to the effect that the tortured the petitioner in demand for dowry and

that he slapped the petitioner infront of his mother, which he vehemently

denied.  One  important  thing  to  note  is  that,  he  admitted  in  his  cross

examination that the petitioner took back her stridhan through the aid of

Court order, which points to the fact that there must have been some just

ground as to why the Court allowed the prayer U/s 406 IPC to bring back her

stridhan articles. Moving on, several other suggestions to the effect that the

OP continued to inflict torture on the petitioner after the birth of their son was

made but it was denied by the OP. He also denied suggestion as to the fact

that  he  did  not  maintain  or  pay  for  the  petitioner  as  well  as  her  son’s

expenses. But upon further traversing through the cross examination, one

pertinent fact comes to attention that the OP admits that the father of the

petitioner in order to reconcile conducted a metting at “Jamuguri Paridarshan



Bunglow” where the OP promised that he will look after the petitioner and

that  he  will  not  torture  her  anymore,  now it  needs  to  be  stated  that  no

prudent  man would make such a promise unless he has actually  inflicted

torture and neglected to look after the petitioner, hence this dislodges the

veracity  of  OP’s testimony.  Another  suggestion is  made to the effect  that

Rekha Saikia is his second wife and Rishi Pratim Baruah is his son from his

second wife, which he denies, but prosecution was successful in contradicting

by  exhibiting  the  birth  certificate  of  Rishi  pratim  baruah  as  Ext-1  and

certificate of proof by gaon burah as Ext-2, upon perusal of the both exhibited

documents it becomes clear that it is the OP Bibek Baruah as mentioned in

the birth certificate issued by the Govt, is the father of Rishi Pratim Baruah.

Hence, upon going through the evidence of DW-1 Bibek Borah, it is apparent

that  the  prosecution  has  succeeded  in  dislodging  the  veracity  of  the  OP

claims and in light of the above noted contradictions it becomes difficult to

rely on his claim that he did not torture the petitioner. 

12.DW-2  is  the  mother  of  OP,  she  reiterated  the  testimony  of  DW-1  in  her

evidence on affidavit. In her cross-examination, suggestion to the effect that

Rekha Saikia is the second wife of OP and Rishi Pratim Borah is his son was

made, but the same was denied by her, the prosecution contradicted her by

Ext-1 and Ext-2. Certain other suggestions were made to her,  which were

denied. 

13.Wading through the evidences of all the PWs and both the DWs, it appears

that the petitioner has been successful  in proving her claim that she was

subjected to torture by the OP at her matrimonial, and then the onus shifted

upon the OP to disprove the claim, but other than mere suggestions without

being supported by any concrete evidence, the OP failed in disproving the

claim of torture of the petitioner. Therefore, it can be said at this juncture that

the petitioner did not live separately from the OP without just cause.

14.Appreciating the evidence on in light of section 125 of CrPC, which is s a

social legislation meant to save women from vagrancy and destitution. The

very object of this social legislation is likely to get frustrated if one sets out

on  a  mission  of  insisting  on  strict  compliance  with  all  technicalities  and

finding  loopholes  in  the  evidence  on  record.  Hence,  it  is  held  that  the



petitioner has been able to prove that she was subjected to cruelty by the OP

and was compelled to leave her matrimonial  house by him. On the other

hand, the opposite party has failed to prove that the petitioner voluntarily left

her matrimonial home without any just ground. Thus issue (ii) stands decided

in favour of the petitioner.

Whether  the  OP  having  sufficient  means  neglected  to  provide  

maintenance to the petitioner?

15.The section 125 of  Cr.  P.C provided that  if  the husband or  father,  having

sufficient  means,  refuses  or  neglects  those  persons  specified,  unable  to

maintain themselves, upon proof of such neglect or refusal, the Magistrate

may order such person to pay monthly maintenance. In the above regards,

the petitioner has stated that the OP has permanent stock business, dwelling

house of his own and agricultural land along with beetlenut plantation from

which he earns not less than Rs 20,000/-(Rupees twenty thousand only) per

month but  she  did  not  submit  any  documentary  evidence to  support  her

claim regarding the income of the opposite party. An order u/s 125 Cr.P.C. can

be made only if  a person has “sufficient means” to provide maintenance.

Therefore, the wife is always required to lead some evidence to show that her

husband has sufficient means to provide maintenance to her.  There is  no

dispute about the proposition that the onus to show that the husband has

sufficient means is on the wife. But the onus to show that the opposite party

has no sufficient means lies on his part. Besides, what is the exact earning of

the husband is within the special knowledge of the husband. The wife cannot

be  compelled  to  prove  the  income of  her  husband precisely  and  beyond

reasonable doubt.

16.The expression "means" in Section 125 of the Code does not signify only the

visible income, such as, real property or regular source of income or a definite

employment. A person who is able-bodied and who does not suffer from any

physical or mental  incapacity can be considered as a person who has the

capacity to earn sufficient income because his physical and mental capacity

provide him the capacity to earn. Therefore, even if  a person who has no

definite source of income or a regular source of income, cannot escape his

liability to pay maintenance. It cannot be contended, even for a moment, that



the person who is not earning or who is not sufficiently earning, cannot be

fastened with the liability for providing maintenance to his wife or children.

He is liable to pay reasonable maintenance to the wife and children so as to

see that they can make their both ends meet. Hence, in light of the above

discussion it is held that the opposite party has sufficient means to maintain

his wife and their two sons.

17.The  petitioner  has  stated  in  her  petition  that  she  was  compelled  to  take

refuge  at  her  father’s  house  and  since  then  the  OP  has  not  paid  any

expenditure  of  herself  as  well  as  her  son’s  which  also  includes  school

expenses. The petitioner in her evidence as PW-1 has reiterated the same

stating that presently she is dependent on her father’s income for hers as

well as her son’s expenses. PW-2 and PW-3 has corroborated the testimony of

PW-1, stating that the petitioner is presently living at her father’s house and

is dependent on her father for her expenses, further the OP has not paid any

sort of maintenance to the petitioner nor has he tried to take them back. In

cross examination of PW-1 it is revealed by her that the OP did try to take her

back by sending advocate’s notice on multiple occasions but the petitioner

refused  to  go  back,  now  it  needs  to  be  stated  that  the  petitioner  was

successful  in  proving  in  the  previous  point  that  it  she  did  not  leave  her

matrimonial house without sufficient cause, she endured mental and physical

torture at the hand of  the OP on several  occasion due to which she was

compelled to leave, hence the fact that OP tried to bring her back does not

hold weight as the petitioner was justified in not willing to go back to her

matrimonial  house.  The  OP  on  the  other  hand  failed  to  disprove  the

petitioner’s contention that he has not paid any maintenance to her till date. 

18.From the aforesaid assertions of the PWs it is clear that there is overwhelming

evidence led before the court that after having been compelled to leave her

matrimonial home the OP did even though he did volunteer to take her back

but he did not pay any maintenance to the petitioner and her son for their

sustenance. 

19.Hence, issue (iii) stands decided in favour of the petitioner.



          Whether the petitioner is entitled to maintenance?

20.Appreciating  the  evidence  on  record  and  the  decisions  arrived  at  on  the

foregoing issues for determination it is held that the petitioner is entitled to

maintenance from the OP. There is nothing to show that the opposite party

suffers from any infirmity.  He is an able bodied man and has a legal  and

moral obligation to support his wife and son. 

21.Next, the quantum of maintenance to be awarded is to be determined. The

proceedings under Section 125 CrPC are quasi criminal and extent of proof

required is not of proof beyond reasonable doubt but the parties are required

to  prove  their  respective  cases  by  preponderance  of  probabilities.  It  is  a

settled law that the petitioner shall be entitled to receive such maintenance

as is consistent with the life style and living standard of the OP.

22.The petitioner in her evidence as PW-1 has stated that the OP has permanent

stock  business,  dwelling  house,  agricultural  land  and  bettlenut  plantation

from which he earns not less than Rs 20,000/-(twenty thousand only) per

month. In her cross examination suggestion was put to the contrary that the

OP  did  not  own  any  stock  business,  bettlenut  plantation  which  was

vehemently  denied  by  her.  PW-2  and  PW-3  also  reiterated  the  same  by

stating that as per their knowledge the OP earns not less than Rs 20,000/-

(twenty  thousand  only)  per  month.  The  petitioner  has  not  adduced  any

documentary proof to establish the income of the OP but considering the fact

that the exact income of the OP is a fact that is within his special knowledge

hence the petitioner cannot be compelled to execute the burden to prove the

income of the OP. The OP in evidence as DW-1 has just merely stated that he

does not have any landed property as alleged by the petitioner and that his

monthly income is not Rs 20,000/-(twenty thousand only) per month, in his

cross examination suggestion to the contrary was made which was denied by

him, but he failed to adduce documentary proof in support of his contention,

now considering the fact that the onus to prove that he did not earn as much

as alleged by the petitioner is on him, he failed to do so. 

23.From the discussion made in the preceding paragraph, it is seen that it is

difficult to deduce the exact income of the OP, as no documentary proof of



the same has been adduced by any of  the side.  But  before deciding the

quantum of maintenance the following points to be kept in mind-

 From a perusal of the case record it is seen that the petitioner has

been living separately from the OP since the year 2011 and only in

2017 she filed maintenance proceeding against the OP. Also from a

perusal of the affidavit of assets and liabilities of the petitioner it is

seen that she has a dependent family member viz. Prahlad Haloi who

is her elder brother and whom she was able to support for the past

several years without requiring any maintenance from the OP.

 The OP in his affidavit of assets and liabilities has stated that he has a

dependent  mother  and  that  he  is  presently  not  paying  any

maintenance to his son or wife.

24.Hence, from the above discussion it is clear that the OP has sufficient means.

Now, to determine the suitable amount of monthly maintenance allowance of

the petitioner.  The probable  income of  the OP is  taken into consideration

while  keeping  in  mind,  the  ever  increasing  price  index  of  essential

commodities as well as, the requirements of an adult single woman and a

minor son to ascertain the correct amount of maintenance allowance. After

considering  all  aspects  and  circumstances,  it  is  held  that  an  amount  of

Rs.3000/-(Rupees three thousand) per month for the petitioner and Rs.1,500/-

per  month  to  the  minor  son  of  the  petitioner  would  be  the  proper

maintenance allowance from the OP. 



ORDER

Scrutinizing the materials on record, I am of the considered opinion that the

OP, namely,  Sri  Bibek Bora has wilfully  neglected the petitioner,  namely,

Smti.  Bina  Pani  Bora,  his  legally  married  wife,  her  son  and  refused  to

maintain  them  in  spite  of  having  sufficient  means  to  do  so.  Hence  the

petition filed by the petitioner is allowed on contest directing the OP to pay

as  maintenance  a  sum  of  Rs.  3000/-  (Rupees  three  Thousand)  only  per

month  to  the  petitioner  and  Rs  1500/-(Rupees  fifteen  hundred)  only  per

month  to  the  minor  son  of  the  petitioner  with  effect  from  today,  i.e.,

23/02/2022. Hence, the opposite party is directed to pay a total of Rs 4,500/-

(Rupees four thousand five hundred) per month to the petitioner and her

minor son. 

The Final order is delivered and operative part of the same is pronounced in

the open court today, on the 23rd day of February, 2022 under my hand and

the seal of this Court. 

Furnish a free copy of this final order to the petitioner.

            Typed by Me:                                                         

 (Mr Vishek Bhuyan)          
                                                                           Judicial Magistrate First Class

                                                                                               Sonitpur, Tezpur



APPENDIX

Petitioner Witness:

PW-1: Smti. Bina Pani Borah

PW-2: Smti. Deepa Haloi

PW-3: Smti. Binita Bhagawati

Opposite Party Witness:

DW-1: Sri Bibek Bora

DW-2: Smti Binu Borah

Petitioner Exhibits:

Ext-1: Birth certificate of Rishi Pratim Bora

Ext-2: Certificate of proof issued by Gaon Burah

Opposite Party Exhibits:

NIL

                                                 

 (Mr Vishek Bhuyan)          
                                                                           Judicial Magistrate First Class

                                                                                               Sonitpur, Tezpur


